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.M/s Sahaj Solar Private Ltd.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

- I BN T FIETOT 3136 -
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of tre following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during’the course of processing of the goods ina
warehouse or in storage whether in a factory orin a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final-

products under the provisions of this Act or the Rules made there under and_such order
is passed by the Commissioner (Appeals) on or after, the date appomted under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specn‘led under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribec fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account :
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The revision appllcatlon shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA 1944 an appeal lies to :-
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the special’ bench of Custom,. Excise & Service Tax Appcllate Trlbunal of West Block
No.2, R.K. Puram New Delhi-1 in all matters relating to classnflcatlon valuatlon and.
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To the west; regional bench of Customs, Excise & Service -Tax Appellate Tribunal
(CESTAT) at O-20, New:Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal ghall be filed in: quadrupllcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto &
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank dratft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '

() Rk 3w oRw # ®E A AR BT ARRT BT € A5 YRS qd AS¥ @ Y W BT g - Suda

wnmmaﬁﬁmawa%%ﬁﬁgqﬁ%mmwn@ﬁ%mumﬁqﬁ el
Wmﬁwammmwﬁwmﬁmm%l

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be

~ paid in the; aforesaid manner not withstanding the fact that the one appeal to the
Appellant Ttibunal or the one appllcatron to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ‘
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescnbed under scheduled | item
of the court fee Act, 1975 as amended.
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Attention in invited to the rulés covenng these and othe- related matter contended in the
" Customs, Excise & Service Tax Appellate Tribunal (Procedure) Ruiles, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition :for filing appeal oefore CESTAT. (Section 35 C (2A)
and 35 F of the Central Ex0|se Act, 1944 Sectlon 83 & Section 86 of the Flnance Act, 1994)

Under Central Excise andiSeérvice Tax, “Duty demanded"” shall lnclude
(i)  amount determlned under Section 11 D;
(i) " amount of erroneous Cenvat Credit taken
(iiiy  amount payable under Rule 6 of the Cenvat Credlt Rules.
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In view of above, an appeal agalnst this order shall lie before the Tribunal on paymen‘t;*of/tg%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute.”
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ORDER IN APPEAL
" The subJect appeals are filed by M/s. Sahaj Solar Pvt. Ltd., Survey No. 421,

Chacharwadi,Moraiya,Dist-Ahmedabad (Hereinafter referred o As‘ The Appellant’)Against
OIONo.[1].18/refund /201516,[2]MP/32/16 l7/refund,[S]Bond/Arv/Conc.Rate/Sahaj/ 13
/2015-16, and [4] 54/refund/2016 (hereinafter referred to as ‘the impugrled orders’)
passed by the Asslstant Commissioner, Central Excise,Div-IV, Ahmedabad-II (hereinafter
referred to as ‘the adjudicating authority’). The appellant is engaged in the manufacture
of Non-renewable energy device under Chapter 85 of the Central Excise Tariff Act
1985. [Hereinafter referred as CETA-1985].

2. Brief facts of the case are that the appellant has filed refund claims i.e. for
Rs.304704/-, Rs.6,54,587/- and Rs. 22449/- under the grounds that, Sr. No. 332 of
Notification No. 12/2012-CE dated 17.03.2012 grants exemption for manufacture of
Non-conventional energy devices or systems specified in List 8' falling in any chapter
of CETA, 1985. Said Notification also grants yexemption from Excise duty on raw
materials, if used in the manufacture of Solar Photovoltaic Modules and Panel for
Water Pumping and other applications and Sr. No. 238B of said Notification states that
supplying
goods, to M/s.Gujarat Urja Vikas Nigam Ltd. and purchased Solar Mounting

parts used in manufacture of solar water system is exempted. They  are

Structure from M/s. Vishal Engineers and Galvanisers Pv-.Ltd on payment of duty,
to manufacture solar water pumping system, which are exzmpted as per Sr. 238B of
said Notification. On scrutiny,it was found that Parts for use in the manufacture of
solar water heater and system are exempted from central excise duty subject to the
condition No. 2 laid down in the Central Excise (Removal of Goods at Concessional
Rate of Duty for Manufacture of Excisable Goods) Rules, 2001 is followed. The
appellant has not followed the provisions and procedures as specified in said Rules,
2001. Also Said refund claims are hit by the provisions of unJust enrichment. Therefore,
show Cause Noi.lces/letter were issued, and vide impugned orders refund claims

rejected.

3. . Being aggrieved by the impugned orders the appellant filed the present

appeals on the following main grounds;

in terms of Sr.No. 332A of Notification No.12/2012-CE dated 17.3.2012,"parts
consumed within the factory of production for the manufacture of goods
specified in List 8 provide the procedure of Central Excise (Removal of goods at’

concessional rate of duty) Rules, 2001 is followed.

They relied upon decisions of various Courts /Appellate authorities; 1.
Neoli Sugar Factory (1993) 65 ELT. 145 (SC) 2. CCE Vs. Himalayan Milk Products
(2000) AIR SCW 4155/ -122 ELT 327(SC) 3. Hindustan Aluminium Corpn Ltd Vs. State of
UP (1981) 48 STC 411 (SC] 4.. Hon'ble Supreme Court in Mangalore chemicals and
fertilizers Ltd Vs. Dy.Commissioner -55 ELT 437 83 STC 234 .

On the issue of unjust enrichment, they submitted that the amount of refund is
forming part of receivables under the head 'loans and advances" in the balance sheet.

In this matter they relied on following decisions- 1.CC Vs. Maruti Udyog Ltd- 2003
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(155) ELT. 523 (CEGAT] 2.Hero Honda Motors Ltd - CC 2000 (126) ELT

4. Personal Hearing was held on 20 -12-16, Shri Rohan Thakker,CA appeared on
behalf of the appellant. he reiterated GOA. I have gone through all records in the form
of Show Cause Notice, the impugned orders and addl.written submissions. I have also
perused various case laws cited by the appellants. The issue to be decided is
admissibility of the refund claims filed by the appellants. I find that, the appellant\
is engaged: in the manufacture of non-renewable energy devices such as solar
photovoltaic module and panel falling under Chapter 85 of the first schedule to
~ Central Excise Tariff Act,1985. Benefit of Notification No. 12/2012-CE dated 17.03.2012
is found to have been available to this product while c]earmg from the factory,
subject to the condltlons prescnbed therein. The appellant have purchased solar
pumps, pipes, cables, solar module mounting structure from M/s. Vishal Engineers and
Galvanizers Pvt.Limited on peyment of duty which are utilized in manufacturing of
solar water pumping system of the appellant but as per said Notification, parts used

Q in manufacture of solar water system is exempted _from duty and the duty involved in

the parts purchased are the ground for the refund claims filed by the appellants.

5.. I find that, the present refund claims raised on the basis of the exemption

from duty provided vide entry No. 238B of Notification No. 12/ 2012 CE, as contended

by the appellant, the question arise whether the appellant is e11g1b1e to get benefit of this
exemption for their products. Ifind that, as per Sr. no 238B of said Noﬁﬁcation Parts
for use in the manufacture of solar water heater and system are exempted from central
excise duty subject to the condition No. 2 ;where such use in elsewhere than in the
factory of production, the exemption shall be allowed if the procedure laid down in the .-

Central Excise (Removal of Goods at Concessional Rate of Dﬁfy for Manufacture of

Excisable Goods) Rules, 2001 is Sfollowed. However, appellant is not the manufacturer

of items covered under sr. no. 238B which covers parts for use in the manufacture of

solar water heater and system.

T N tr 6. I find thaf, for availing the exemption specified conditions must be
satisfied. In the preeent case, the goods manufactursd and cleared from the
factory of M/s. Vishal Engine'ers and Galva.niz_ers Pvt.Ltd,the supplier manufacturer,

- were not used in their factory but were claimed to have been used in the factory of the
appellant, I find that, instead of following these provisions and procedures specified
in said Rules 2001, the appellant opted to procure the dufy paid inputs,' said to be

the parts of solar water pumping system, from the supplier manufacturer and then filed

refund claims.

7. I find that, the app‘ellant has failed to procure the goods at nil rate from the
concerned supplier manufacturer. the appellant should have fu]ﬁ_lled the mandatory
' conditions prescribed in the notification that procedures cf said Rules, ‘ 2001, which is a
condition for getting the benefit of Notification No. 12/2012-CE. If the condition sp_eciﬁe-d
in a noﬁﬁcetion is not fulfilled, benefit-of said notification is not available to the goods
cleared. Thus the duty sought to be refunded by the zppellant is paid with 7.1no*
accordance with the provisions of Central Excise Act/Rules and not come under{he

S
Section 11B of the Central Excise Act, 1944. I rely upon the judgments of the; Apex
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Court in followingcases.1.CCE,Jaipur V.J.K.Synthtics (2000 '120) ELT 54 (SC) 2. CCE,
New Delhi V:Hari Chand Shri Gopal (2010 (260) ELT. (SC) |

8. Ifind that the refund claim is hit by the principles of unjust enrichment as the
amount of duty involved in the inputs/parts which is sought as refund consist“a part
of the cost/price of the ﬁrﬁshed goods of the appellant supplie"d to their customer. If the
amount of duty is refunded to them, the appellant will be in a position to get unjust
enrichment as they might have passed on the duty burcen to their customers. The
appellant remained silent on the point as to whether the incidence of duty amount
sought to be refunded by them is passed on to their customers or otherwise. I find that

the doctrine of unjust enrichment is applicable in this case.

9. In view of the foregomg discussion and findings, I uphold the nnpugned Orders and
disallow all the appeals filed by the appellants
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10.  The appeals filed by the appellant stand disposed off in above terms. \ ,W/j
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Attested
[K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.

. d. Post AD,
By Regd. Pos _ R \271‘7
M/s. Sahaj Solar Pvt. Ltd., S

Survey No. 421,
Opp. Rotomac Pens,
Chacharwsdi, Moraiya,
Dist- Ahmedabad.

- Copy to:

The Chief Commissioner, Central Excise, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-II.

| The Dy. Commissioner, Central Excise, Div-IV, Ahmedabad-II
The Asstt. Commissioner (Systems), Central Excise, Ahmed‘ébad—II.
P.A. file.
Guard file.
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