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Mis Sabaj Solar Private Ltd.

nss zrf sr 3r4tr 3ner a 3rials 3a mar.& at a zr3mer h 4f zrnfrf cat
GJoN ~ "f!'e;:ra:r~ cffi" :w:frN m ~a=rur ~ m=Wf en{ 'flcpc'IT i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

l!=[ffiT mcnR c!iTWRflfflll~ :
Revision application to Government of India:

(I) (en) @) 45#tr 3seu rn.3rf@rm 1994 r rr 3ratR aa az mah h a ii q@a arr
cffi" 3(f-~ ir rzra uiga h 3irfa 4terr 3ma 3fr +fra, 3Ta 'fficfiR", nm ~. m"fcf

_2Parr,at aifs,#a a srar, ia mi,a fee6-119001 at r sir arf j
·-: ,, ..

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of tre following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

,.
(ii) zfe m Rt er h ma rs zre arm fa@t sisrar znr 3fc=<:f chFF@i:-l -ar m ~
sisrar awaisrarm aa gr mi ii, zr @n# sisram zn zisr # a? a f@tr aran
a znr fas#rsisrar i m Rr um h atua { pt]

· · · In case of any loss of goods where the loss occur, in transit from a factory to a warehouse or to
another factory or from one warehouse to another during'the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(□) mnra h a fnit lg zn t r ii fc'l.mfact m u znrmr h fearur ii 3suzitnr grea
a ma uzsurar ya hRa hm i sit or haffrg zr qr ii frifa ? {
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(c) In case of goods exported outside India export to Nepal or BhLJtan, without payment of
duty.

3tfwr~ ~ ~~~ cI5'. 'T@Ff cJ5' ~ \J[J" ~ ~ l=fFlf ~ _~ t 3TR ~. 31m1 \J[J" ~
'cTffi ~ ~ cI5' ~fITT!Cfi 3rrpRi, am cJ5' am cfTftr cJT ~ CR·m~ if fclrrr~ ("rf.2) 1998
'cTRT 109 am~- ~ :~ "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final·
products under the provisions of this Act or the Rules made there under and_ such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~~ (am) Alll-Jltj<'J~I, 2001 cJ5' ~ 9 cJ5' a"i"frfu f21Af'cft:c. ~~~-8 if GT~
if, ~ am * ~ 3~~~~ cft.=r T-fffi a sf e-arr vi srft mar at attmwrr a arr fr an4at @hm Girt a1R@qt relTl €. qT j'l..cll!i!M cJ5' a"i"frfu 'cTRT 35-~ if
~"CJfi" cJ5' 'T@Ff aa # rr elm-o arr 46 uf sf elf afey

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeal~) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribec fee as prescribed under Section
35-EE of CEA, 1944, under' Major Head of Account.

(2) Rf@aura Ilda # mer urt iaa va v cgqt ur ow a m m m 200/- m 'T@R.
en"\" \i'IW 3i'R uni ica vama cars k unar st it 4ooo/- :B'l" m 'T@Ff ~ \i'IW 1

The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than_ Rupees One Lac.

(1)

tr z,cs, hrna yea yala arfttrmn@as# 4fr sr@la­
Appeal to Custom, ~xcise, & Service TaxAppellate Tribunal. \

(1) ht16arryea at@fr, 1944-6t 'cTRT 35-m/35-~ * 3fu"rfcr:-

Under Sectidn 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affawr peniai a ii@er ftm vi green, ah sure zgean vi hara arflftr jrnf@raw
at fast f)fear de aciia "rf. 3. 3TR. • ya, fl«ft at vi

(a) the special ~ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi.,1 in all matters relating to classification valuation and.

(ei) saaffea ufRpb 2 (1) cp if ~ 3f¥IN cI5' 3@lclT ~ 3m, ~cI5' W" if ~ ~. ~
Ia gen v hara 3r4l4tr Irznrf@rvur (free) 6t ufa 2bar 4)fear, <$li5l-Jctl€Jlct +l 3lT-20, ~­
##ea s7Rua plus, aunt r, <$J6l-Jctl€Jlct-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-:20, New:Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

(2) ~~~ (3m) Plfll-Jlq<>1"i, 2001· ~ 'cTRT 6 siaa ua <-3 j Riffe fag 3Tj'f!N
arfltr IraTf@ravi at sr{ arfla cfj ~- 3TT-frc;r ~ ~ am ~- 'cfR ~- x=rf%c, ' \rJoT ~~ . ·----
at air, anus at air sitarr mar afar sq; s Gara zu Uk a & asT; 1ooo/- #) 3nh_?
it@ti ssisn zyc #t air, anGr at ir, si arr ·rznmfr nu; s arr zn so rg rs#gt2\
T; sooo/- #) 3wr# stf1tarsi one zgen #t mir, ans 6r air si arr ·rr uafr sf$o; %3
mm~ u'lJTctT % cfITT xiiq-q 10000/- #lrt itf1 al #$ha rra «Rarer cfi m •· .:

•NM.., +N -"o°»
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~i!sJ1fc}ia ~ ~ cf;- xtl"Cf if ~er ct)- "Gfr4 1 U< IF U en a fa#t "!ffe@ •H 14\ilAcfi lff?f a t
mmr 'cfiT ID urITT Uar nnTf@raw at fl fer a 1

The appeal to the Appellate TribunaJ sball be filed in· quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs..5,000/- and Hs.10,000/- where amount of duty I penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) 4f z 3mar a [ an±ii ar rrr str i al r?) qr sitar fg #t 'cfiT :flc'fR -~
is f@n wrr a1Ry ga qr a @ta gy ft fa far ual arf aa # fg qenferf 3r#1ta
~-at ya rfla znr #tr war at ya 3ma4aa fhu vITTIT % I

. In case of the order covers ~ number of order-in-Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each.

rllllllC'lll ~:~ 1970 "lfl!ff wfmr ct)-~-1 * 3w-@ f.1mfur ~- 3fj'ffR \:frrn~~
e 3mrar zqenifenf fufu qTf@rant mgr i hr@ta at ya 'ITTa" 'CJx 'xii.6.50 W 'cfiT rllllllC'lll ~
fer arr ztr fey

.(5)

(6)

One cqpy of application or 0.1.0. ~s the case may be, and the order of the adjournment
authority shcflll a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3j vi#fei mi at fiat ffi crrc;r .wr=rr ct)- sjh #ft ezn 3naffa f0ant mar el v#tar gca,
a£hr war zyca vi ?has or44hr Ira@raw (araffa@) Rm, 1982 if ~- t I ·

Attention in invited to the rules covering these and othe~ related matter contended in the
· Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

v#tr zcan, €tu Una yen viair ar@#a nrznf@raw (Rrec), # 4fa arfl a imr a
cJicWf ;i:rt.rr (Demand)~ "tts (Perialty) 'cfiT io% qa sar qr 3rfnrf?& tzifa, 3rf@rasar qa= 1o$
~ · t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act:

1994)

~3"fl:ITc," \~ 3ffiOO cfi{i .3-ffTdTc, , ~rrf.i:r~nrrm "~~ ;i:rm"(DutyDemanded) -

(i); (Section)m 11D~~~'{ITT!;

(ii) fernarr hcr@dzkg#nf@r;
(iii) ~~~~~6~~~"{ITT)",

e> zrgsasrt 'if@aar4hr'gtqasr#aacr ii, 3r4' 1Regaav -~ fm!''Cf<t ~Ta'ofa'IT~'ilf<lTt.
C\. • C\. . .:, . . C\.

For an appeal to be filed qefore the.CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner_ would have to be pre-deposited._ It may be noted that the

· pre...,deposit is a mandatory condition}orfiling appeal ::>efore _CESTAT. {Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andlService Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of err.oneous ce:nvat Credit taken; .
(iii) amount_payable under Rule 6 of the Cenvat Credit Rules.

graaf ii ,gr 3rr a .m'Fr ar4hr if@rawr amar sf yem ~~ m c;v.s fa t sir fa&
·oflr.~-<); 10% aprarar '9"{ 3i srzf ha av faaff pt a G°OS c)l 10%ma rs"a%lg,2gp@j»N
In view of above, an appeal agaist this order sheaf lie before the Tribunal on pay)jej$6f19% "es
of the duty demanded vyhere dut~ or duty and penalty are m dispute, or penalty, wr:~e~· pe~~~ ~f
alone 1s m dispute. ti? Fi: '@
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F.NO.V2[85]39,70 &79/Ahd-ll/appeal-II/16-17

ORDER IN APPEAL

The subject appeals are filed by M/s. Sahaj Solar Pvt. Ltd., Survey No. 421,

Chacharwadi,Moraiya,Dist-Ahmedabad(Hereinafter referred t:o As' The Appellant')Against

OIONo.[1].18/refund/201516,[2]MP/32/1617/refund,[3]Bond/Arv/Conc.Rate/Sahai/13

/2015-16, and [4] 54/refund/2016 (hereinafter referred to as 'the impugned orders)

passed by the Assistant Commissioner, Central Excise,Div-IV, Ahmedabad-II (hereinafter
referred to as 'the adjudicating authority'). The appellant is engaged in the manufacture

of Non-renewable energy device under Chapter 85 of the Central Excise Tariff Act
1985. [Hereinafter referred as CETA-1985].

2. Brief facts of the case are that the appellant has filed refund claims i.e. for
Rs.304704/-, Rs.6,54,587/- and Rs. 22449/- under the grounds that, Sr. No. 332 of
Notification No. 12/2012-CE dated 17.03.2012 grants exemption for manufacture of
Non-conventional energy devices or systems specified in List 8' falling in any chapter

>

of CETA, 1985. Said Notification also grants exemption from Excise duty on raw

materials, if used in the manufacture of Solar Photovoltaic Modules and Panel for

Water Pumping and other applications and Sr. No. 238B of said Notification states that
parts used in manufacture of solar water system is exempted.. They are supplying

goods, to M/s.Gujarat Urja Vikas Nigam Ltd. and purchased Solar Mounting

Structure from M/s. Vishal Engineers and Galvanisers Pv..Ltd on payment of duty,
to manufacture solar water pumping system, which are exempted as per Sr. 238B of
said Notification. On scrutiny,it was found that Parts for use in the manufacture of

solar water heater and system are exempted from central excise duty subject to the
condition No. 2 1aid down in the Central Excise (Removal of Goods at Concessional

Rate of Duty for Manufacture of Excisable Goods) Rules, 2001 is followed. The
appellant has not followed the provisions and procedures as specified in said Rules,

2001. Also Said refund claims are hit by the provisions of unjust enrichment. Therefore,
show Cause Notices/letter were issued, and vide impugned orders refund claims
rejected.

3..Being aggrieved by the impugned orders the appellant filed the present
appeals on the following main grounds;

in terms of Sr.No. 332A of Notification No.12/2012-CE dated 17.3.2012,"parts
consumed within the factory of production for the manufacture of goods

specified in List 8 provide the procedure of Central Excise (Removal of goods at'
concessional rate of duty) Rules, 2001 is followed.

They relied upon decisions of various Courts/Appellate authorities; 1. CCE Vs
Neoli Sugar Factory (1993) 65 ELT. 145 (SC) 2. CCE Vs. Himalayan Milk Products

(2000) AIR sew 4155/ !22 ELT 327(SC) 3. Hindustan Aluminium Corpn Ltd Vs. State of
UP (1981) 48 STC 411 (SC] 4.. Hon'ble Supreme Court in Mangalore chemicals and
fertilizers Ltd Vs. Dy.Commissioner -55 ELT 437 83 STC 234 .

On the issue of unjust enrichment, they submitted that the amount of refund is
forming part of receivables under the head 'loans and advances" in the balance sheet.
In this matter they relied on following decisions- I.CC Vs. Maruti Udyog Ltd- 2003

>
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(155) ELT. 523 (CEGAT[ 2.Hero Honda Motors Ltd - CC 2000 (126) ELT

4. Personal Hearing was held on 20 -12-16, Shri Rohan Thakker,CA appeared on
behalf of the appellant. he reiterated GOA. I have gone through all records in the form

of Show Cause Notice, the impugned orders and addl.written submissions. I have also

perused various case laws cited by the appellants. The issue to be decided is

admissibility of the refund claims filed by the appellants. I find that, the appellant'
is engaged· in the manufacture of non-renewable energy devices such as solar

photovoltaic module and panel falling under Chapter 85 of the first schedule to

Central Excise Tariff Act, 1985. Benefit of Notification No. 12/2012-CE dated 17.03.2012

is found to have been available to this product while clearing from the factory,
subject to the conditions prescribed therein. The appellant have purchased solar

pumps, pipes, cables, solar modulemounting structure from M/s. Vishal Engineers and

Galvanizers Pvt.Limited on payment of duty which are utilized in manufacturing of
solar water pumping system of the appellant but as per said Notification, parts used

iQ in manufacture of solar water system is exempted from duty and the duty involved in
the parts purchased are the ground for the refund claims filed by the appellants.

5.- I find that, the present refund claims raised on the basis of the exemption

from duty provided vide entry No. 238B of Notification No; 12/2012 CE, as contended
by the appellant, the question arise whether the appellant is eligible to get benefit of this

exemption for their products. I find that, as per Sr. no 238B of said Notification Parts
for use in the manufacture of solar water heater and system are exempted from central

excise duty subject to the condition No. 2 ;where such use in elsewhere than in the

factory ofproduction, the exemption shall be allowed if the procedure laid down in the .

Central Excise (Removal of Goods at Concessional Rate of Duty for.Manufacture of
Excisable Goods) Rules, 2001 is followed. However, appellant is not the manufacturer
ofitems covered under sr. no. 238B which covers parts for use in the manufacture of

· solar water heater arid system.

-"", 1d hat, for availing the exemption specified conditions must be
satisfied. In the present case, the goods manufactured and cleared from the

factory of M/s. Vishal Engineers and Galvanizers Pvt.Ltd,the supplier manufacturer,

· were not used in their factory but were claimed to have been used in the factory of the

appellant. I find that, instead of following these provisions and procedures specified

in said Rules 2001, the appellant opted to procure the duty paid inputs, said to be
the parts of solar water pumping system, from the supplier manufacturer and then filed

refund claims.

7. I find that, the appellant has failed to procure the goods at nil rate from the

concerned supplier manufacturer. the appellant should have fulfilled the mandatory

conditions prescribed in the notification that procedures of said Rules, 2001, which is a

condition for getting the benefit of Notification No. 12/2012-CE:. If the condition specified
in a notification is not fulfilled, benefit of said notification is not available to the goods

cleared. Thus, the duty sought to be refunded by the appellant is paid with in, en,,
accordance with the provisions of central Excise Act/Rules and not come under/be$@3
Section 1 lB of the Central Excise Act, 1944. I rely upon thC? judgments of the(i~f ,r~',; \fl

{s4 I=
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Court in followingcases. 1.CCE,Jaipur V.J.K.Synthtics (2000 '120) ELT 54 (SC) 2. CCE,
New Delhi V.Hari Chand Shri Gopal (2010 (260) ELT. (SC)

8. I find that the refund claim is hit by the principles of unjust enrichment as the

amount of duty involved in the inputs/parts which is sought as refund consist' a part

of the cost/price of the finished goods of the appellant supplied to their customer. If the

amount of duty is refunded to them, the appellant will be in a position to get unjust
enrichment as they might have passed on the duty burc.en to their customers. The

appellant remained silent on the point as to whether the incidence of duty amount

sought to be refunded-by them is passed on to their customers or otherwise. I find that
the doctrine of unjust enrichment is applicable in this case.

9. In view of the foregoing discussion and findings, I uphold the impugned Orders and
disallow all the appeals filed by the appellants.

10. 3r41aai zarr zf#ta{ 3r#rt ar fqru 34ta at# a fast star kl
0

10. The appeals filed by the appellant stand disposed off in .a1?ove terms. \~

o'
(3#Tr gi#

317z1#a (3r9er - II)
3

gos
[K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.

Attested

By Regd. Post AD.

M/s. Sahaj Solar Pvt. Ltd.,
Survey No. 421,

Opp. Rotomac Pens,

Chacharwadi, Moraiya,
Dist- Ahmedabad.

Copy to:

L The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Dy. Commissioner, Central Excise, Div-IV, Ahmedabad-II

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

5. P.A. file.

6. Guard file,


